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Abstract

The slow economic growth rate in South 
Africa does not bring hope to 31 per 
cent of persons currently unemployed, 
especially those with very low levels of 
education and skills. For this reason, 
over 100 000 South African citizens 
have looked to the waste-picking sector 
as a source of employment. The waste-
picking sector remains a vital part of 
the informal economy. Apart from job 
creation, this sector has contributed 
toward the protection of the environment 
by ensuring the effective functioning of 
environmental waste management in 
South African municipalities, possibly 
saving them at least R750 million in 
landfill space annually. Despite this, the 
efforts of waste pickers go unnoticed in 
policy and local government law. The 
objective of this article is to investigate 
how the current legal and policy 
framework on solid waste management 
at the local government level can adopt 
a constitutional law perspective to the 
inclusion of the waste picking sector 
as a valid role player in environmental 
protection and the growth of the informal 
economy. Against this backdrop, the 
article assesses the extent to which the 
by-laws and waste management plans of 
the City of Johannesburg Metropolitan 
Municipality and the City of Cape Town 
Metropolitan Municipality conform 
to the dictates of the Constitution of 
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the Republic of South Africa, 1996. This article argues that the matrix of rights of waste 
pickers and the duties of local government enshrined in the Constitution should be used by 
municipalities to inform their waste management policies and ensure that waste pickers are 
included in their waste management strategies. It is further argued that local government 
cannot afford to disregard the contribution of waste pickers as important role players in 
protecting the environment and contributing to the growth of the informal economy. This 
research is a desktop literature review that analyses primary and secondary sources of law 
in an integrated manner.

Keywords:  Informal economy; local economic development; waste pickers; developmental  
  local government; the Constitution; South Africa

1  INTRODUCTION1 

In a country with an unemployment rate of 31 per cent,2 over 100 000 South Africans have 
looked to the waste-picking sector as a means of generating income.3 The waste-picking sector 
remains a vital part of the informal economy. Apart from job creation, this sector recycles 
around 90 per cent of the recyclables collected in South African households, possibly saving 
municipalities about R750 million in landfill space annually.4 The waste-picking sector helps to 
ensure that everyone lives in an environment that is not harmful to their health and wellbeing. 
The sector helps to protect the environment for the benefit of current and future generations. 
In terms of the Constitution of the Republic of South Africa, 1996 (the Constitution) and the 
National Environmental Management: Waste Act (NEM:WA),5 municipalities are directly 
responsible for managing solid waste in South Africa.6 This mandate is also in line with the 
environmental rights duties of local government emanating from section 24 of the Constitution 
and the constitutional objects of local government. In terms of sections 152(b) and (d) of the 
Constitution, municipalities are mandated to promote a safe and healthy environment and ensure 
the provision of services in a sustainable manner. The realisation of the waste management 
duties of municipalities is vital for the promotion of local economic development (LED) which 
is an equally important constitutional mandate of municipalities.7 In order to achieve these 
constitutional objectives, municipalities have executive and legislative powers that can be used 
to adopt and implement policies, laws and strategic plans.8 While exercising these governing 
powers, municipalities must respect, protect, promote and fulfil the rights of community 

1 This article is based on research conducted with the financial support of the National Research Foundation 
of South Africa (NRF) (Grant No. 115581) towards the South African Research Chair in Cities, Law and 
Environmental Sustainability. All viewpoints and errors remain the author’s own. The author wishes to thank 
the following people for their contributions in the early stages of preparing this article: Professor Oliver Fuo; 
Professor Anel du Plessis; Professor Alan Brimmer; Dr Gift Mwonzora, Dr Felix Dube; Ms Chantelle Moyo 
and Ms Maricélle Botes. 

2  Statistics South Africa (Stats SA) Quarterly Labour Force Survey October 2020 http://www.statssa.gov.za/
publications/P0211/P02113rdQuarter2020.pdf (accessed 11-02-2020).

3 Nowicki “Reconsidering South Africaꞌs Approach to Waste Pickers” https://www.groundup.org.za/article/
reconsidering-south-africas-approach-waste-pickers/ (accessed 1-12-2019); Viljoen, Blaauw and Schenck 
“‘I Would Rather have a Decent Job’: Potential Barriers Preventing Street-waste Pickers from Improving 
their Socio-economic Conditions” 2016 South African Journal of Economic and Management Sciences 176. 

4 Harrisberg “Living off Trash: South Africa’s Waste Pickers Reclaim the Streets” https://www.reuters.com/
article/us-safrica-waste-cities-feature-idUSKCN1T00XF (accessed 6-07-2020). 

5 National Environmental Management: Waste Act 59 of 2008 (NEM:WA).
6 See s 9 of NEM:WA; and Sch 5B of the Constitution of the Republic of South Africa, 1996 (the Constitution). 
7 Section 152(c) of the Constitution. 
8 Sections 151(4) and s155(6)(b) of the Constitution.
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residents.9

Despite the contribution of waste pickers to waste management and the informal economy, 
their efforts have not been recognised by the local government in South Africa. Until recently,10 
the waste-picking sector was missing from economic analysis, policy discourses, and the legal 
framework for waste management.11 For instance, Skinner found that policies dealing with the 
informal economy have been minimal in relation to the role of all sectors of this economy in 
LED for the past decade.12 Similarly, as will become evident from the discussion below, the 
legal and policy framework focussing on solid waste management has not expressly motivated 
for the inclusion of waste pickers in local government strategies. 
As will become evident from the discussion below, waste pickers are bearers of certain 
constitutional rights that impose duties on local government in South Africa. These rights 
include the freedom of citizens to choose their trade, occupation, or profession, the right 
to human dignity, and the right to property.13 The duties of local government include that 
municipalities, as organs of the State, must respect, protect, promote and fulfil the rights of 
all persons present in municipal areas, including waste pickers.14 Local government must also 
create an environment that is conducive to economic growth and employment opportunities in 
local communities.15 Arguably, the Constitution makes a pronouncement on the rights of waste 
pickers and the concomitant duties of local government. However, in recent years the rights 
of waste pickers have been violated by municipalities on several occasions. The violations 
include the confiscation of property belonging to waste pickers, denying waste pickers access 
to landfills and, more recently, the arrest of waste pickers in cities during the COVID-19 
lockdown.16 Besides rights violations, waste pickers are always faced with economic, social, 
and environmental vulnerabilities such as exposure to musculoskeletal problems, injuries, and 
accidents caused by handling hazardous items.17

This article investigates how the current legal and policy framework on solid waste management 
at local government level can adopt a constitutional law perspective to the inclusion of the 
waste-picking sector. Additionally, the article shows that waste pickers are valid role players 
in environmental protection and the growth of the informal economy. In order to achieve this 
objective, the remainder of the article is divided into five parts. The first part clarifies what the 
informal economy entails and argues that it is a mainstay of LED in South Africa. The second 
part provides a descriptive definition of the waste-picking sector, highlights the vulnerabilities 
of waste pickers, and shows that waste pickers are part of the informal economy in South 
Africa. The third part of the article considers the role of local government in waste management 
from a policy and legal framework perspective to show that this framework isolates waste 

9 Sections 7(2) and 8(1) of the Constitution. 
10 The Gauteng Township Economic Development Bill (2020) is a recent development of the government to 

promote the township economy. The Bill focusses on the development of the long-neglected informal and 
township economy in Gauteng. See “Gauteng Township Economic Development Bill” https://bit.ly/37hspem 
(accessed 16-2-2021). 

11 Fourie “Analysing the Informal Sector in South Africa: Knowledge and Policy Gaps, Conceptual and Data 
Challenges” in Fourie The South African Informal Sector: Creating Jobs, Reducing Poverty (2018) 3.

12 Fourie “Analysing the Informal Sector in South Africa” (2018) 7.
13 See ss 22, 10 and 25 of the Constitution respectively.
14 Sections 7(2) and 8(1) of the Constitution. 
15 Section 152(1)(c) and (d) of the Constitution. Also see part 1.1 of the White Paper on Local Government, 

1998.
16 Samson “South Africa’s Response to COVID-19 Worsens the Plight of Waste Reclaimers” https://

theconversation.com/south-africas-response-to-covid-19-worsens-the-plight-of-reclaimers-135072 
(accessed 18-07-2020; Harrisberg “Living off Trash”.

17 Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers”.
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pickers and consequently does not conform to the dictates of the Constitution. In the fourth part, 
the article discusses the substantive rights of waste pickers and the concomitant duties of local 
government towards waste pickers and the waste-picking sector. Part four also assesses the 
waste management policies and by-laws of the City of Johannesburg Metropolitan Municipality 
and the City of Cape Town against the constitutional rights of waste pickers and duties of local 
government in order to establish the extent to which the two cities conform with the dictates of 
the Constitution with regard to waste management. The fifth part provides concluding remarks. 
This article argues that the matrix of rights of waste pickers and the duties of local government 
enshrined in the Constitution should be used by municipalities to inform their waste management 
policies and ensure that waste pickers are included in their waste management strategies. This 
research article is a desktop literature review that analyses primary and secondary sources of 
law in an integrated manner.

2 THE INFORMAL ECONOMY 

Scholars have used several terms to define the informal economy. These include the secondary 
economy and the unreported, grey, shadow or informal sector.18 Hart coined the term “informal 
sector”.19 According to Hart, the informal economy consists of economic activities beyond legal 
confines, that run concurrently with organised labour.20 However, scholars have not coined a 
concise definition of the informal economy.21 In the absence of a definition several researchers have 
relied on the descriptions of the informal economy provided by the International Conference of 
Labour Statisticians (ICLS) to try to define the informal economy.22 The descriptions stem from 
deliberations and documents of the ICLS that date back to 1993,23 and rely on the characteristics 
of unregistered enterprises and production units.24 Accordingly, the descriptions state that both 
production and employment in the informal economy occur in small, unincorporated and 

18 Feige “Defining and Estimating Underground and Informal Economies: The New Institutional Economics 
Approach” 1990 World Development 989; Hussmanns Measuring the Informal Economy: From Employment 
in the Informal Sector to Informal Employment (2005) https://www.ilo .org/wcmsp5/ groups /public/---
dgreports/--integration/documents/publication /wcms_079142.pdf (accessed 10-01-2019).

19 Hart “Informal Income Opportunities and Urban Employment in Ghana” 1973 The Journal of Modern 
African Studies 61–89.

20 Hart 1973 The Journal of Modern African Studies 68; also see Filho, “An Estimation of the Underground 
Economy in Brazil” https://www.oecd.org/ctp/tax-global/An%20Estimation%20of%20the%20
Underground% 20Econo my%20%20in%20Brazil.pdf (accessed 06-07-2020). 

21 Maloney “Informality Revisited” 2004 World Development 1159; Bhattacharya “ICT Solutions for the 
Informal Sector in Developing Economies: What can One Expect?” 2019 Electronic Journal of Information 
Systems in Developing Countries 1.

22 Dibben, Wood and Williams “Pressures towards and against Formalization: Regulation and Informal 
Employment in Mozambique” 2015 International Labour Review 374; Davie, Skinner and Valodia “Informal 
Economy Employment Data in South Africa: A Critical Analysis”  https://www.researchgate.net/profile/
Imraan_Valodia/ publication/228815735_Informal_Economy_Employment_Data_In_South_Africa_A_
Critical_Analysis1/links/02e7e51b738c439c76000000/Informal-Economy-Employment-Data-In-South-
Africa-A-Critical-Analysis1.pdf (accessed 14-7-2020); Maloney and Saavedra-Chanduvi “The Informal 
Sector: What is it, Why do we Care, and How do we Measure it?” in Perry et al Informality Exit and 
Exclusion (2007) 27; International Labour Organisation, “Decent Work and the Informal Economy” https://
www.ilo.org/public/english/standards/relm /ilc/ilc90/pdf/rep-vi.pdf (accessed 13-03-2019).

23 In 1993, the 15th ICLS adopted its first resolution on the statistics of employment in the informal economy. See 
generally International Labour Organisation “Revision of the 15th ICLS Resolution Concerning Statistics of 
Employment” https://www.ilo.org/wcmsp5/groups/public/---dgreports/---stat/documents/meetingdocument/ 
wcms_636054.pdf (accessed 13-03-2019).

24 The first attempt at defining the informal economy was made in 1990 through the efforts of the International 
Labour Organization (ILO), the International Expert Group on Informal Sector Statistics (the Delhi Group) 
and the Women in Informal Employment: Globalizing and Organizing (WIEGO). See Rogan and Skinner 
“The Size and Structure of the South African Informal Sector 2008-2014: A Labour-Force Analysis” in 
Fourie The South African Informal Sector: Creating Jobs, Reducing Poverty (2018) 79. 
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unregistered entities.25 This description is silent, however, on informal employment in formal 
enterprises.26 As a result, the seventeenth ICLS (2003) adopted a broader description of the 
informal economy that remains influential to date.27 This expanded definition of the informal 
economy is inclusive of the active participants therein, the various units in this economy, and 
its activities.28 Evidently, the use of the term informal economy and informal employment is a 
misguided one. In this article, the term informal economy refers to production and employment 
in the informal sector or economy, and informal employment refers to employment in both the 
formal and informal economies that lack employment-based social protection.29 The informal 
economy encompasses all units or sectors, activities such as waste picking and employers that 
exist in the economy.30

Arguably, the informal economy operates in an unregulated environment.31 This means that the 
enterprises in the informal economy are not incorporated or registered for taxation purposes; 
the economy consists of a significant number of sectors that lack the status of a legal person, 
the employees in the informal economy do not have formal contracts of employment, nor do 
they enjoy the benefits that are held by those employed in the formal economy.32 Therefore, 
by its nature, the activities of the informal economy tend to circumvent the law, for example, 
through tax evasion, amongst other things.33 For some people, tax evasion is not a primary 
reason for remaining in the informal economy since many businesses fall below the income 
tax threshold.34 However, tax evasion is much more about the time and resources needed for 
informal economy participants to formalise a business and abide by applicable laws, amongst 
other things.35 
The informal economy plays a critical role in South Africa in providing employment for millions 
of people.36 It accounts for 17 per cent of persons employed, with an uneven proportion of men 

25 See Rogan and Skinner “The Size and Structure of the South African Informal Sector” 79.
26 There is a difference between informal employment and employment in the informal sector with the former 

being much broader and quite distinct, see Rogan and Skinner “The Size and Structure of the South African 
Informal Sector” 79.

27 Chen and Skinner “The Urban Informal Economy: Enhanced Knowledge, Appropriate Policies and 
Effective Organization” in Parnell and Oldfield (eds) The Routledge Handbook on Cities of the Global South 
(2014) 220; Hussmanns Measuring the Informal Economy: From Employment in the Informal Sector to 
Informal Employment https://www.ilo .org/wcmsp5/ groups /public/---dgreports/--integration/documents/
publication /wcms_079142.pdf (accessed 10-01-2019); and International Labour Organization “Report of 
the Conference” unpublished contribution delivered at the Geneva Seventeenth International Conference of 
Labour Statisticians (2003 Geneva). 

28 There has been a move from an enterprise-based definition towards an employment-based definition. The 
focus is now on the employment characteristics of an individual.  

29 ILO “Report of the Conference”. An example of an employer in the informal economy would be a minibus 
owner who employs minibus drivers on an informal basis.

30 ILO “Report of the Conference”.
31 Feige 1990 World Development 990; Portes, Castells and Benton The Informal Economy: Studies in Advanced 

and Less Developed Countries (1989) 12; and Skinner “The Struggle of the Streets: Processes and Exclusion 
and Inclusion of Street Traders in Durban” 2008 Development Southern Africa 228.

32 Fourie “Analysing the Informal Sector in South Africa” (2018) 11.
33 Portes and Haller “The Informal Economy” 413.
34 Friedman, Johnson, Kaufmann and Zoido-Laboton  “Dodging the Grabbing Hands: The Determinants of 

Unofficial Activity in 69 Countries” 2000 Journal of Public Economics 459–493; Joshi, Prichard and Heady 
“Taxing the Informal Economy: Challenges, Possibilities and Remaining Questions” https://bit.ly/3HPgVj6 
(accessed 24-11-2021).

35 Friedman, et al 2000 Journal of Public Economics 459–493; Joshi et al “Taxing the Informal Economy” 
(accessed 24-11-2021).

36 Fourie “Analysing the Informal Sector in South Africa” (2018) 3.



Speculum Juris Volume 36 Issue 1 of 2022

22

to women at 65 to 35 per cent respectively.37 It annually contributes between seven and twelve 
per cent to the Gross Domestic Product (GDP).38 This contribution is so significant that the 
National Development Plan envisages that informal trading (the biggest sector in the informal 
economy)39 will produce between 1.2 and 2 million jobs by 2030.40 As such, the informal 
economy forms a crucial part of LED. 
LED is linked to the overarching mandate of developmental local government in South 
Africa,41 making local government a main actor in LED. According to the White Paper on Local 
Government, 1998 (the White Paper on Local Government),42 developmental local government 
denotes municipalities whose central responsibility is to work with local communities to find 
innovative and sustainable ways to meet the basic needs and improve the wellbeing of such 
communities.43 This suggests that LED also requires that local government have a working 
relationship with local communities where these stakeholders find innovative ways to improve 
the livelihoods of the local communities.44 LED seeks to create an environment for stakeholders 
to work together to implement employment-generating strategies and programmes.45 It requires 
the assigning of roles and responsibilities to stakeholders in a complementary manner.46 Its 
strategies also need a deliberate investment in financial, human, and administrative resources 
of a local community by stakeholders, especially municipalities. LED requires more effort from 
local government than from national and provincial government because this sphere has been 

37 Statistics South Africa (Stats SA) “Quarterly Labour Force Survey October 2020” http://www.statssa.gov.za/
publications/P0211/P02113rdQuarter2020.pdf (accessed 28-02-2020).

38 Altman “Formal – Informal Economy Linkages” https://pdfs.semanticscholar.org/caa6/b9e5479355c9531da 
921278eb53c26cc15fc.pdf (accessed 01-01-2019).

39 Informal trading accounts for more than 28 per cent of people employed in the informal economy. See 
Stats SA “Survey of Employers and Self-employed 2017” http://www.statssa.gov.za/publications/P0276/
P02762017.pdf (accessed 19-12-2019); Statistics South Africa (Stats SA) “Quarterly Labour Force Survey 
October 2019” http://www.statssa.gov.za/publications/P0211/P02112ndQuarter2019.pdf (accessed 19-12-
2019).

40 National Planning Commission “National Development Plan 2030: Our Future – Make it Work”.
41 Rogerson “Planning Local Economic Development-Policy Challenges from the South African Experience” 

2010 Africa Insight 40; Koma “The Implementation of Local Economic Development Policy: The of the 
Emakhazeni Local Municipality in South Africa” 2014 Administratio Publica 41; Koma “Local Economic 
Development in South Africa: Policy Implications” 2012 African Journal of Public Affairs 126. 

42 The White Paper on Local Government was finalised before the enactment of several local government 
legislations including the Local Government: Municipal Systems Act 32 of 2000, Local Government: 
Municipal Financial Management Act 56 of 2003, and Local Government: Municipal Fiscal Powers and 
Functions Act 12 of 2007.  

43 White Paper on Local government part B <https://www.cogta.gov.za/cgta_2016/wp-content/uploads/2016/ 
06/whitepaper-on-loca-gov.pdf> accessed (28-02-2019). Asmah-Andoh “Implementation of Developmental 
Local Government for Alleviating Poverty and Inequality” 2009 Journal of Public Administration 104.

44 Several municipalities have embraced LED processes with evident success. uMhlathuze Local Municipality 
has positioned itself as the events capital of the North Coast of KwaZulu-Natal (KZN). The Municipality 
actively develops sports, cultural and music events at the expense of the Municipality. The objective of 
the Municipality is to create an enabling economic environment that attracts investment that produces 
jobs and generates economic growth. See for instance, City of uMhlathuze Draft Integrated Development 
Plan Review 231. Also, see Stellenbosch Local Municipality’s Die Braak and Rhenish complex project. 
This Municipality provides and maintains premises at its own cost to SMMEs in Die Braak and Rhenish 
complex area of Stellenbosch. At the core of the LED process in the Stellenbosch Municipality is the need 
to create employment, reduce poverty and develop local economies, with the secondary aim of creating 
and maintaining a relationship between the local government and SMMEs in the local community. See 
Stellenbosch Municipality LED Strategy and the Action Plan June 2014. 

45 Department of Provincial and Local Government “National Framework for Local Economic Development 
(LED) in South Africa (2006-2011)” https://www.phokwane.gov.za/index.php/documents-top/doc_
download/8-national-framework-for-local-economic-development (accessed 25-03-2019). 

46 Rogerson “Local Economic Development in South Africa: Strategic Challenges” 2010 Development South 
Africa 483.
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tasked with managing its administration, budgeting, and planning processes to prioritise the 
basic needs of communities and promote social and economic development.47

The deterioration of the economy and worsening unemployment have made the government, 
non-government organisations (NGOs), local communities and the private sector invest in 
the implementation of a variety of LED strategies.48 LED builds on the economic strength of 
local communities and supports existing enterprises, as these are the foundations on which 
economic growth can be built.49 Thus, LED becomes a process in which local communities, 
municipalities, community-based organisations (CBOs), and the private sector mobilise local 
resources to stimulate and maintain business activities to create employment, reduce poverty 
and grow local economies.50 It is against this background that this article advances the argument 
that the waste picking sector has much to contribute to LED in the South African context. 
Waste pickers, recyclers, or waste salvagers, as they are interchangeably referred to in literature, 
form part of the informal economy in South Africa.51 It is preferred to use the term “waste 
pickers” as it speaks to the actions of persons.52 Samson, however, holds a different view on the 
use of the term “waste pickers”.53 According to Samson, the term is not derogatory but fails to 
capture the nature and importance of the work done by such persons. Samson prefers the term 
“reclaimers”54 because waste pickers retrieve solid waste and sort it into categories.55 They are 
an everyday sight in cities in South Africa.56 It is common to see waste pickers pulling their 
trolleys in the streets and on landfill sites.57 
A report conducted in 2016 found that the waste-picking sector is the most vulnerable of all 
sectors in the informal economy.58 The circumstances of the vulnerability include homelessness. 
A sizeable number of waste pickers live in informal settlements.59 Often, waste pickers who 
do not stay in either formal or informal settlements live in landfills or on the streets.60 The 
vulnerabilities of waste pickers can be categorised into economic, social, emotional and hazard 

47 Section 153(a) of the Constitution.
48 Nel “Local Economic Development: A Review and Assessment of its Current Status in South Africa” 2001 

Urban Studies 1003.
49 Rogerson 2010 Development Southern Africa 481.
50 Blakely Planning Local Economic Development: Theory and Practice (2 ed 1994) XVI. 
51 Schenck and Blaauw “The Work and Lives of Street Waste Pickers in Pretoria: A Case Study of Recycling 

in South Africa’s Urban Informal Economy” 2011 Urban Forum 411; Viljoen, Blaauw and Schenck 2016 
SAJEMS 176; Linzner and Lange “Role and Size of Informal Sector in Waste Management – a Review” 2013 
Waste and Resource Management 70.

52 See Viljoen, Blaauw and Schenck 2016 SAJEMS 176. 
53 Samson “Wasted Citizenship? Reclaimers and the Privatised Expansion of the Public Sphere” 2011 Africa 

Development 1–25.
54 Samson 2011 Africa Development 21; also see Linzner and Lange 2013 Waste and Resource Management 

70.
55 Rais “Informal Economy – What is it and How Can We Formalise the Sector?” https://www.wsp.com/en-

GB/insights/informal-economy-what-is-it-and-how-can-we-formalise-the-sector (accessed 19-06-2020). 
56 Although Schenck and Blaauw limit their study on informal waste pickers to the City of Tshwane, waste 

pickers may be seen in cities throughout the country; see Schenck and Blaauw 2011 Urban Forum 411.
57 Schenck and Blaauw 2011 Urban Forum 411.
58 See generally Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers” 

https://www.wiego.org/sites/default/files/publications/files/Dias-Samson-IEMS-Waste-Picker-Sector-
Report.pdf (accessed 02-05-2020).

59 Nowicki “Reconsidering South Africa’s Approach to Waste Pickers” <https://www.groundup.org.za/article /
reconsidering-south-africas-approach-waste-pickers/ (accessed 01-12-2019). 

60 Schenck and Blaauw 2011 Urban Forum 428; Venter “Covid-19: Tshwane Waste Pickers ‘Battling to 
Cope’” <https://www.iol.co.za/pretoria-news/covid-19-tshwane-waste-pickers-battling-to-cope-45877869> 
(accessed 06-07-2020).
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risks. 
Generally, waste pickers are economically vulnerable because they are not remunerated in the 
same way as employees in the formal sector for providing the same services that are provided 
by a formal entity. Over 75 per cent of waste pickers indicate that their main buyers are formal 
business.61 The reality is that many formal businesses purchase their recyclable materials from 
informal waste pickers for less than its worth. The economic vulnerability of waste pickers is 
often attributed to their low levels of education and literacy. The human-capital development 
of waste pickers is low, considering their low levels of education, poor language proficiency 
and lack of full-time work experience.62 Waste pickers are unable to progress further in the 
value chain, and it is often difficult for them to participate in bidding for tenders and drafting 
quotations.63

Several efforts have been made to ensure the inclusion of waste pickers in the waste management 
systems of municipalities.64 However, the exclusionary practices of some municipalities 
contribute to the social vulnerability of waste pickers. Each municipality chooses how it manages, 
includes, or excludes waste pickers.65 The exclusionary practices of local government towards 
waste pickers include their failure to provide drinking water and access to sanitation in landfill 
sites.66 According to 73 per cent of waste pickers in eThekwini Metropolitan Municipality, 
the lack of formal permission to work as waste pickers negatively affects their work.67 This is 
perhaps the most debilitating act of exclusion performed by local government, and contributes 
to social vulnerability.
Emotional vulnerability is a reality for waste pickers. In this context, emotional vulnerability 
refers to how waste pickers feel about the job they perform. Emotional vulnerability also speaks 
to the feeling of being undermined by the public for the job they do. It is a sensitive matter that 
can be linked to the psychological health of waste pickers. Some waste pickers feel as though 
they are being scorned by people for the job they perform.68 Some pickers also state that “they 
would rather have a decent job”,69 signalling that waste pickers do not view waste picking as a 
decent job. 
In addition to the economic, social, and emotional vulnerability it causes, waste picking is 
hazardous. Characteristics of the work of waste pickers include a lack of and the low maintenance 
of basic infrastructure for the sorting, storing, and processing of recyclables.70 Waste pickers 
handle contaminated and chemically hazardous items. They are exposed to musculoskeletal 
problems, accidents, injuries from sharp objects and dog bites, and fires that may be caused by 

61 Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers”. 
62 Viljoen, Blaauw and Schenck 2016 SAJEMS 180.
63 Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers”. 
64 Between 2010 and 2020, the City of Johannesburg has established projects such as the City Waste 

Empowerment Programme (2010), The Rise of Jozi @ Work (2014), The Pikitup Separation at Source 
Strategy (2015) and the Community Upliftment Programme (2016). Unfortunately, most of these projects 
have been abandoned or phased out. See Samons et al “Lessons from Waste Picker Integration Initiatives: 
Development of Evidence Based Guidelines to Integrate Waste Pickers into South African Municipal Waste 
Management Systems: Final Technical Report Johannesburg Case StudyꞋ” https://bit.ly/2XPd978 (accessed 
26-10-2021).

65 Schneck, Blaauw, Swart, Viljoen and Mudavanhu “The Management of South Africa’s Landfills and Waste 
Pickers on them: Impacting Lives and Livelihoods” 2019 Development Southern Africa 82. 

66 Schneck et al2019 Development Southern Africa 83.
67 Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers”.
68 Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers”. 
69 See generally Viljoen, Blaauw and Schenck 2016 SAJEMS.  
70 Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers”.
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the handling of flammable liquids in containers.71 They do not have protective gear such as the 
gloves and masks that are required of a person who performs such activities.72 Surprisingly, 
the importance of protective gear for workers in the formal waste collection and management 
sector is something that is being stressed now more than ever as a result of the outbreak of 
COVID-19. This protective gear includes sanitisers, masks, gloves, and access to health care.73 
The recent persecution of waste pickers by the government arose from the COVID-19 lockdown. 
When the country went into lockdown at midnight on 26 March 2020, waste pickers were 
immediately deprived of access to landfills (as these were locked) and the streets of South 
Africa’s cities and towns.74 This meant that those who slept in landfills were effectively left 
homeless. The government put in place a R500 million government fund aimed at cushioning 
the losses of small businesses during the outbreak.75 However, waste pickers were excluded 
from benefitting from this fund.76 The government refused to declare waste picking to be an 
essential service.77 This decision was later affirmed in the Pretoria High Court.78 What can thus 
be deduced from the above is that waste pickers face hardships when operating in cities. Apart 
from the fact that their efforts have not been recognised by the local government, the COVID-19 
lockdown has left them facing possible imprisonment for the job they perform. 

3 THE LEGAL AND POLICY FRAMEWORK ON WASTE MANAGEMENT 

 The rapid growth in population and economic activities in our cities has increased the volumes 
of waste generated. Statistics show that South African households generate about 54.425 
tonnes of waste daily.79 The historical backlog in waste services and the lack of infrastructure 
have resulted in pressure being placed on outdated infrastructure.80 All these challenges put 
pressure on facilities that are already in short supply.81 Acknowledging that pollution and waste 
management is not an exclusive mandate of local government, both national and provincial 
government have drafted and implemented policies, strategies and legislation that echo the 
spirit of co-operative governance for effective pollution and waste management in South 

71 Dias and Samson “Informal Economy Monitoring Study Sector Report on Waste Pickers”.
72 Harvey and the Focal Cities Team “Informal Workers on the Frontlines of COVID-19: Providing Critical 

Services without Adequate Protection and Pay” https://www.wie go.org/blog /informal-workers-frontlines-
covid-19-providing-critical-services-without-adequate-protections (accessed 06-07-2020). 

73 Institute for Global Environmental Strategies “Waste Management during the COVID-19 Pandemic: From 
Response to Recovery” https://bit.ly/35Awtpy (accessed 17-11-2020). 

74 Samson “South Africa’s Response to COVID-19 Worsens the Plight of Waste Reclaimers” https://
theconversation.com/south-africas-response-to-covid-19-worsens-the-plight-of-reclaimers-135072 
(accessed 18-07-2020).

75 South African Government “Support to Business” <https://www.gov.za/covid-19/companies-and-employees/
support-business> accessed 11-11-2020; Samson “South Africa’s Response to COVID-19”. 

76 Samson “South Africa’s Response to COVID-19”.
77 Samson “South Africa’s Response to COVID-19”; also see Venter “Covid-19: Tshwane Waste Pickers 

‘Battling to Cope’”.
78 Ellis “Tshwane Waste Pickers ‘Face Starvation’ as Court Dismisses their Plea for Lockdown Exemption” 

https://www.dailymaverick.co.za/article/2020-04-09-tshwane-waste-pickers-face-starvation-as-court 
dismisses-their-plea-for-lockdown-exemption/ (accessed 16-11-2020). 

79 The World Bank “Waste Not, Want Not – Solid Waste at the Heart of Sustainable Development” http://www.
worldbank.org/en/news/feature/2016/03/03/waste-not-want-not---solid-waste-at-the-heart-of-sustainable-
development (accessed 07-05-2020); Oxford “The Power of Waste” https:// mg.co.za/article/2016-09-23-00-
the-power-of-waste (accessed 07-05-2020).

80 Department of Environmental Affairs Waste Management (year unknown) https://www.environment .gov.za/
sites /default/files/reports/environmentoutlook_chapter13.pdf (02-05-2020).

81 Department of Environmental Affairs Waste Management (year unknown) https://www.environment. gov.za/
sites/default/files/reports/environmentoutlook_chapter13.pdf (accessed 02-05-2020). 
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Africa.82 These policies, strategies and national legislation also acknowledge the critical role 
of the private sector and civil society in pollution and waste management.83 Not forthcoming 
from the policy and legal framework discussed below, however, is the critical role that the waste 
picking sector plays in alleviating the challenges faced by the local government with regard to 
pollution and waste management. 

3 1 National Environmental Management: Waste Act 59 of 2008  

The National Environmental Management: Waste Act (NEM:WA) has a specific focus on 
reforming laws that regulate waste management in South Africa.84 The objects of the Act 
include, amongst other things, protecting health, wellbeing, and the environment by providing 
reasonable measures for minimising the consumption of natural resources, avoiding and 
minimising the generation of waste, and reducing, re-using, recycling and recovering waste.85  
The Act seeks to give effect to section 24 of the Constitution in order to secure an environment 
that is not harmful to the health and wellbeing of local communities.86

The legal framework that focuses on the role of local government in waste management 
includes the NEM:WA. The Act implores all organs of State to take a uniform measure to 
reduce the amount of waste generated in the country.87 Where waste has been generated, the 
Act requires that it be re-used, recycled, renewed, and recovered.88 Whereas the Constitution 
requires all the organs of State to fulfil the rights contained in section 24 of the Constitution, 
the Act seems to place a greater onus on local government. This is because the Act mandates 
the local government to exercise its executive authority to deliver waste management services, 
including waste removal, waste storage, and disposal.89 The Act also requires municipalities to 
develop and integrate their waste management plans with their integrated development plans 
(IDPs).90 Furthermore, the Act mandates municipalities to develop and adopt integrated waste 
management strategies.91 Municipal integrated waste management strategies must contain 
priorities and objectives of a municipality in respect of waste management, targets for the 
collection, minimisation, re-use and recycling of waste, and a statement of the approach adopted 
by the municipality to the planning of new facilities and disposal and the decommissioning of 
existing waste disposal facilities, amongst other things.92 

3 2 Local Government: Municipal Systems Act 32 of 2000

The Local Government Municipal Systems Act (Municipal Systems Act) focuses on providing 
the principles, mechanisms, and processes necessary to enable municipalities to progressively 
move towards the social and economic development of local communities with an emphasis on 
poor and disadvantaged communities, amongst other things.93 These processes and mechanisms 
must consider innovative and alternative ways of providing basic services such as integrating 

82 National Waste Management Strategy (NWMS) 60.
83 National Waste Management Strategy (NWMS) 22.
84 Preamble of NEM:WA.
85 Section 2(a) of NEM:WA. 
86 Section 2(d) of NEM:WA. 
87 Section 3 of NEM:WA.
88 Section 3 of NEM:WA.
89 Section 9(1) of NEM:WA. 
90 Section 9(2)(b) of NEM:WA. 
91 Section 11(4)(a) of NEM:WA. 
92 Section 12(1) of NEM:WA. 
93 Preamble Municipal Systems Act. 
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waste pickers into the internal mechanisms of municipalities. These mechanisms may include 
devising a business unit on waste picking, provided that such business operates under the 
administration of the municipality and the control of the municipal council.94 Alternatively, 
municipalities may integrate waste pickers under external mechanisms by entering into service 
agreements with waste pickers that function as community-based organisations, entities, or 
persons legally competent to operate a business activity.95 The low levels of education and skills 
of some waste pickers might not qualify waste picking as an effective external mechanism to 
consider. This is because a municipality may assign additional tasks to waste pickers that might 
be challenging, including for instance developing and implementing detailed service delivery 
plans and operational plans for the provision of the waste-picking services.96  

3 3 White Paper on Environmental Management Policy for South Africa

An overarching framework for environmental management is provided by the White Paper on 
Environmental Management Policy for South Africa of 1997 (White Paper on Environmental 
Management Policy). Its objectives continue to guide subsequent policies and laws. The primary 
objective of this policy is to achieve sustainable development.97 It states that the intention 
of government is to move away from unrestrained and environmentally insensitive acts that 
threaten the lifespan of natural resources guised as development.98 This means that the vision 
of this policy is to ensure that society is in harmony with its environment by uniting the people 
of South Africa through local government to ensure that all local communities have sufficient 
food, clean air and water, and access to green spaces.99 
The policy places a duty on all organs of State, including local government, to set out targets 
on minimising waste generation and pollution at the source and on promoting the hierarchy of 
waste management.100 The waste management hierarchy avers that the handling of waste begins 
with reducing it at its source.101 This is followed, as a last resort, by re-using and recycling it in an 
environmentally safe manner.102 Unfortunately, the White Paper on Environmental Management 
Policy is entirely silent on the waste-picking sector’s role in the waste management hierarchy or 
waste management in general. 

3 4  White Paper on Integrated Pollution and Waste Management 

The White Paper on Integrated Pollution and Waste Management (2002) sought to establish 
a waste management hierarchy. The policy is established to achieve two things: first, to 

94 Municipal Systems Act s 76(a)(ii) states for instance that a municipality may provide a municipal service in 
its area or part of its area through (a) an internal mechanism, which may be (ii) any business unit devised by 
the municipality, provided it operates with in the municipality’s administration and under the control of the 
council in accordance with operational and performance criteria determined by the council. 

95 Municipal Systems Act s 76(a)(iv) and (v).
96 Municipal Systems Act s 81(2)(a) of the Municipal Systems Act. 
97 Sustainable development has been identified as development that meets the needs of the present without 

compromising the ability of future generations to meet their own needs.
98 Department of Environment Affairs and Tourism White Paper on Environmental Management Policy (1997) 

para 4 https://www.environment.gov.za/sites/default/files/legislations/environemtalmanagement0.pdf 
accessed 13 November 2019. 

99 White Paper on Environmental Management Policy (1997) para 2.
100 White Paper on Environmental Management Policy (1997) para 4. 
101 White Paper on Environmental Management Policy (1997) para 4.
102 White Paper on Environmental Management Policy (1997) para 4; Department of Environmental Affairs and 

Tourism White Paper on Integrated Pollution and Waste Management for South Africa (2000) para 2.2.2  https://
www.environment.gov.za/sites/default/files/legislations/integrated_pollutionand_wastemanagement_0.pdf 
(accessed 13-11-2020). 
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inform the general public of the government’s objectives in achieving integrated pollution 
and waste management; and second, to define the role of every organ of State in working 
towards achieving this objective.103 Accordingly, municipalities are primarily responsible for 
providing waste management services and managing waste disposal facilities.104 This mandate 
includes, inter alia, developing and implementing waste management plans, carrying out public 
awareness campaigns, compiling data for the Waste Information System, and developing and 
implementing waste minimisation and recycling initiatives.105 
The White Paper on Integrated Pollution and Waste Management acknowledges that the 
management of pollution and waste is not an exclusive function of all spheres of government.106 
The private sector and civil society have a crucial role in pollution and waste management.107 
For this reason, local government needs to foster partnerships with the private sector and civil 
society for sustainable and effective pollution and waste management.108 Similarly, the spirit 
of partnership and co-operative governance regarding pollution and waste management must 
leach from local government to all other spheres of government.109 Despite this attempt at 
adopting a holistic approach, no mention is made of a partnership between local government 
and the waste-picking sector. Moreover, the policy does not highlight the role of waste pickers 
in pollution and waste management in general. 

3 5 National Waste Management Strategy 

In addition to the White Paper on Integrated Pollution and Waste Management, the local 
government’s role in waste management is informed primarily by the National Waste Management 
Strategy of 2020 (NWMS).110 This strategy comes at a time when there is growing knowledge 
on the consequences of human activities in relation to pollution and climate change.111 One 
of the greatest concerns of the NWMS is the widespread impact of plastic waste on the coast, 
destroying marine habitats.112 Another concern is the growth in the practices of littering and 
illegal dumping.113 The NWMS proposes a framework strategy for the South African government 
that is focussed on socio-economic development that is “equitable, inclusive, sustainable and 
environmentally sound”.114 It also sets eight specific goals to be achieved, based on a systematic 
hierarchy of solid waste management.115 These goals include addressing vulnerable groups in 
waste management such as waste pickers and the informal economy, women, the youth and 
persons living with disabilities.116 Further, they include promoting innovative and sustainable 

103 White Paper on Integrated Pollution and Waste Management for South Africa (2000) para 1. 
104 White Paper on Integrated Pollution and Waste Management for South Africa (2000) para 6.3.2. 
105 White Paper on Integrated Pollution and Waste Management for South Africa (2000) para 6.3.2. 
106 Department of Environmental Affairs and Tourism White Paper on Integrated Pollution and Waste Management 

for South Africa (2000) Foreword https://www.environment.gov.za/sites/default/files/legislations/integrated 
_pollutionand_wastemanagement_0.pdf (accessed 13-11-2020).

107 White Paper on Integrated Pollution and Waste Management for South Africa (2000) Foreword. 
108 White Paper on Integrated Pollution and Waste Management for South Africa (2000) Foreword. 
109 White Paper on Integrated Pollution and Waste Management for South Africa (2000) Foreword.
110 The strategy is a legislative requirement of National Environmental Management: Waste Act 59 of 2008 

(NEM: WA); see Alberts “Solid Waste Management” in Du Plessis (ed) Environmental Law and Local 
Government in South Africa (2015) 415.  

111 National Waste Management Strategy (NWMS) 8. 
112 National Waste Management Strategy (NWMS) 8. 
113 National Waste Management Strategy (NWMS) 8. 
114 National Waste Management Strategy (NWMS) 9.
115 National Waste Management Strategy (NWMS) 8. 
116 National Waste Management Strategy (NWMS) 8.
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designs of products and packages that reduce waste and encourage re-use, repair, and recycling.117 
According to the NWMS, local government plays a critical role in solid waste management. The 
severest constraints on this government, however, include the lack of available landfill space, 
challenges in operating, decommissioning, and commissioning new landfills, all of which cause 
significant costs for local government. As soon as waste has been disposed of in a landfill, it 
is no longer economically viable and can be used only in producing gas.118 In the absence of 
gas capture, landfills are potential hazards that generate methane (a potent greenhouse gas).119 
For these reasons, the primary goal of the NWMS is to divert waste from landfills into the 
secondary economy through the practices of repairing, re-using, and recycling.120  
A significant need of the strategy is to address the role of vulnerable groups, including waste 
pickers and the informal economy.121 It recognises that waste minimisation is accomplished by 
waste pickers, who perform the crucial first step of extracting recyclable and reusable materials 
from the waste stream and initiating their revalorisation.122 The strategy also recognises that 
in the absence of formal systems for the separation of recyclables at the source, waste pickers 
have emerged and contributed significantly to the collection of recyclables.123 For this reason, 
the strategy recognises that there is a great scope for innovation and a variety of models and 
tools that could be developed for engaging waste pickers with regard to waste management in 
municipalities.124 Nevertheless, the strategy fails to provide explicit details for municipalities 
with regard to addressing and integrating waste pickers and the informal economy in these 
models of waste management. Unfortunately, there is an absence of international and regional 
legal and policy frameworks on solid waste management to aid local governments in addressing 
and integrating waste pickers. At most, the several declarations and conventions that exist focus 
on the transboundary movement of hazardous waste.125

4  A MATRIX OF CONSTITUTIONAL RIGHTS AND DUTIES IN THE WASTE  ‑ 
 PICKING SECTOR 

4 1  Constitutional Rights of Waste Pickers

As indicated above, some of the rights guaranteed in the Bill of Rights (Chapter 2 of the 
Constitution) are directly applicable to the waste sector. While guaranteeing entitlements to 
waste pickers, they simultaneously impose duties on municipalities. The discussion that follows 
discusses the rights of waste pickers and the legal duties of municipalities towards waste pickers 
and the waste picking sector, indicating how they can guide municipalities in the execution of 
their solid waste management functions.  

117 National Waste Management Strategy (NWMS) 8. 
118 See Institute of Waste Management of Southern Africa (2016) “Implementation of the Landfill Methane 

Gas (LFG) to Electricity Project in the City of Joburg: Waste Sector Contribution to Low Carbon Economy” 
https://cutt.ly/9lbYKMy (accessed 23-02-2021).

119 See Institute of Waste Management of Southern Africa (2016).
120 Department of Environment, Forestry and Fisheries (2020) “National Waste Management Strategy (NWMS)” 

11 https://www.environment.gov.za/sites/default/files/docs/2020nationalwaste_managementstrategy1.pdf 
(accessed 23-02-2021).

121 National Waste Management Strategy (NWMS) 7.
122 National Waste Management Strategy (NWMS) 27. 
123 National Waste Management Strategy (NWMS) 27. 
124 National Waste Management Strategy (NWMS) 16. 
125 See for instance the Basil Convention on the Transboundary Movement of Hazardous Waste (1989); the 

Bamako Convention on the Ban on the Import into Africa and the Control of Transboundary Movement and 
Management of Hazardous Waste within Africa (1998); the Convention for the Prevention of Pollution from 
Ships (MARPOL 1973); and the Montreal Protocol on Substances that Deplete the Ozone Layer (1987).
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4 1 1 Freedom of Trade, Occupation, and Profession

Section 22 of the Constitution affirms the right of citizens to choose their trades, occupations, or 
professions.126 The law may regulate trade, occupation, and professions.127 The principal Act in 
the regulation of businesses, including informal enterprises, is the Businesses Act.128 This right 
is arguably not aimed at denying a person the choice of or access to a vocation, nor does it mean 
that a trade or profession can simply be closed down.129 Instead, where trade is regulated, the 
purpose must be for the protection of the general public. 
In S v Lawrence, S v Negal, S v Solberg,130 the Court adjudicated on section 26 of the 
Constitution of the Republic of South Africa Act 200 of 1993 (the interim Constitution, 1993), 
which afforded every person the right to freely engage in economic activities anywhere in the 
national territory.131 The Court found that the right of the State to regulate does not mean that 
the government can enact arbitrary laws.132 The measures employed to regulate the economic 
activities of the country should not be arbitrary. They must be consistent with the “values and 
principles that underpin an open and democratic society based on freedom and equality”.133 
Arbitrary laws would not pass the scrutiny of the Constitution.134 Similarly, the current section 
in the Constitution allows people to engage in economic activities freely and requires that 
by-laws and other measures employed by local government in regulating the activities of the 
waste-picking sector not be arbitrary. Furthermore, the by-laws and other measures employed 
by municipalities when regulating waste picking must broadly reflect the principles and values 
enshrined in the Constitution. 
Therefore, the Constitution protects those who choose to participate in the activities of waste 
picking. Even the recyclables collected by waste pickers, including their travelling trolleys, 
are protected and identified as property under the Constitution.135 Like all other rights in the 
Constitution, this right is not absolute and could be restricted if doing so would be in the best 
interest of the general public.136 This means that while local government has discretion on 
whether or not to regulate the activity of waste picking, it must be careful not to stifle the 
development of the sector. 

4 1 2 Right to Human Dignity 

As a constitutional value, dignity informs the content of all concrete rights and plays a role in 

126 Section 22 of the Constitution. 
127 Ibid.
128 The Businesses Act 71 of 1991; Socio-Economic Rights Institute of South Africa (SERI) Towards 

Recommendations on the Regulation of Informal Trade at Local Government Level Discussion Document 
(2018) https://www.serisa.org/images/SERI_SALGA_Informal_Trade_Discussion_Doc_WEB.pdf 
(accessed-01-2019). 

129 Currie and De Waal “Freedom of Trade, Occupation and Profession” in Currie and De Waal (eds) The Bill of 
Rights Handbook (6 ed 2013) 468.

130 S v Lawrence, S v Negal, S v Solberg 1997 10 BCLR 1348. 
131 Section 26 reads: “(1) Every person shall have the right freely to engage in economic activity and to pursue 

a livelihood anywhere in the national territory. (2) Subsection (1) shall not preclude measures designed to 
promote the protection or the improvement of the quality of life, economic growth, human development, 
social justice, basic conditions of employment, fair labour practices or equal opportunity for all, provided 
such measures are justifiable in an open and democratic society based on freedom and equality.”

132 S v Lawrence, S v Negal, S v Solberg 1997 10 BCLR 1348 para 33.
133 Ibid.
134 Ibid. 
135 Charlton “32 Waste Pickers/Informal Recyclers” in Harrison, Gotz, Todes and Wray (eds) Changing Space, 

Changing City: Johannesburg after Apartheid (2014) 542.
136 See generally s 36 of the Constitution. 
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the balancing process necessary to bring different rights and values into harmony.137 A person’s 
ability to earn a living to support his/her dependents in the informal economy affirms the right 
to human dignity.138 Local authorities are duty-bound in terms of the Constitution to respect, 
protect, promote and fulfil the right to human dignity.139 Several waste pickers are considered 
breadwinners in their families. Their ability to provide for their families has a direct bearing 
on their children’s right to basic nutrition, shelter, education, and health care, for example.140 
Although the case of Somali Association of South Africa v Limpopo Department of Economic 
Development and Tourism141 considered the arbitrary eviction and confiscation of the goods of 
traders, the stern warning given to local officials by the Court in that instance is arguably also 
relevant to waste pickers. The Court warned that municipal officials’ discriminatory actions 
prevented the traders from earning a living, leaving the traders desperate and destitute, which 
is tantamount to denying the traders their right to dignity.142 Relying on the right to human 
dignity, the Court condemned the conduct and utterances of local authorities, stating that where 
a person is on the brink of starvation, the kind of starvation that will bring about humiliation 
and degradation, he must be able to sustain himself through informal trading.143 Similarly, local 
government officials’ acts toward waste pickers must not infringe on their dignity. 

4 1 3 Right to Property  

The right to property states that no one may be deprived of property except in terms of law 
of general application, and no law may permit the arbitrary deprivation of property.144 The 
right not to be arbitrarily deprived of one’s property requires that the State not interfere with 
private property unless such interference is authorised by law and meets all the basic standards 
of justification.145 Where the State is expropriating property, it must do so by way of a law 
of general application.146 Further, the deprivation must be for a public purpose or interest.147 
Additionally, the State must compensate the former holder of the property.148

For a waste picker, property in this context includes the items that a picker has collected and 
re-used, or property that has been recycled or is in the process of being recycled. The right to 
property for a waste picker may also include the either made, stolen, or bought trolley that a 
picker uses to transport the waste.149 As identified above, the right to property may be limited. 
This means that a waste picker may be deprived of his/her property, including his/her trolley, 
where a law of general application (which is justifiable in an open and democratic society) 

137 Chaskalson “Dignity as a Constitutional Value: A South African Perspective” American University 
International Law Review 1395.

138 S v Makwanyane 1995 3 SA 391 (CC) para 31 where O’Regan J affirms that the recognition and protection 
of a person’s human dignity is the cornerstone of South Africa’s political dispensation and Constitution.

139 Section 7(2) of the Constitution. 
140 South African Informal Traders Forum and Others v City of Johannesburg and Others; South African 

National Traders Retail Association v City of Johannesburg and Others (CCT 173/13; CCT 174/14) [2014] 
ZACC 8 para 31. 

141 Somali Association of South Africa v Limpopo Department of Economic Development and Tourism 2015 1 
SA 151 (SCA). 

142 Somali Association of South Africa v Limpopo para 1. 
143 Somali Association of South Africa v Limpopo 43.
144 Section 25(1) of the Constitution.
145 Iles “Property” in Currie and De Waal (eds) The Bill of Rights Handbook (6 ed 1998) 534. 
146 Section 25 (1) of the Constitution. 
147 Section 25(2)(a) of the Constitution. In terms of the Constitution, public interest includes the nation’s 

commitment to land reform, and to reforms to bring about equitable access to all of South Africa’s natural 
resources, see s 25(4)(a) of the Constitution.  

148 Section 25(2)(b) of the Constitution. 
149 See for instance Schenck and Blaauw 2011 Urban Forum 421.
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authorises such conduct.150 The requirement that citizens may be deprived of property only 
in terms of the law of general application should be understood as a “measure of disciplining 
the deprivation powers of the state”.151 This means that the deprivation process must be in 
accordance with the law.152 The deprivation of a waste picker’s property that fails to follow the 
law will result in unlawful interference with the right of the waste picker.153

It follows from the above that the rights in the Bill of Rights create a yardstick through which 
the conduct of municipalities in relation to the waste-picking sector can be assessed. These 
rights are not absolute; they may be limited in terms of the law of general application and to the 
extent that such limitations are reasonable and justifiable in an open and democratic society.154 

4 2  Constitutional Duties of Local Government towards Waste Pickers

Scholars often allude to the fact that local government is the sphere of government closest to the 
people.155 According to the Constitution, the local government consists of municipalities that 
are established for the whole territory of the Republic.156 The Constitution is the primary source 
of this sphere of government’s powers, duties, functions, and rights. This means that the point 
of departure in understanding local government must be the Constitution. Its primary objectives 
include providing local communities with a democratic and accountable government,157 ensuring 
the provision of services to local communities in a sustainable manner,158 promoting social and 
economic development,159 promoting a safe and healthy environment,160 and encouraging local 
communities’ involvement in matters of local government.161 At the centre of these objectives 
is the need for local government to use its administrative and financial resources to improve 
the livelihood of local communities.162 This includes the livelihoods of waste pickers. Below, 
this article discusses the constitutional provisions that link developmental local government’s 
objectives to the rights of waste pickers, to advance the argument that local government has a 
constitutional obligation toward developing waste picking as a means of achieving LED. 

4 2 1  Developmental Local Government 

Apart from the local government being close to the people that have elected it, developmental 
local government has a unique feature which is the ability of municipalities to create a working 
relationship between themselves and local communities. The White Paper on Local Government 
150 Section 36(1) of the Constitution; See First National Bank of South Africa Limited t/a Wesbank v The 

Commissioner for the South African Revenue Services 2002 7 BCLR 702 para 51.
151 Iles “Property” in Currie and De Waal (eds) The Bill of Rights Handbook (2013) 539. 
152 Ibid.
153 First National Bank of SA Limited t/a Wesbank v Commission for the South African Revenue Services; First 

National Bank of SA Limited t/a Wesbank v Minister of Finance 2002 7 BCLR 702 (CC) para 57.
154 Section 36(1) of the Constitution. 
155 Du Plessis, “Fulfilment of South Africa’s Constitutional Environmental Right in the Local Government 

Sphere” (LLD Thesis, North-West University 2008) 108; Binza “The Evolution of South African 
Local Governments: The Politics of Memory” 2005 Journal for Contemporary History 69; De Visser 
ꞌ”Developmental Local Government in South Africa: Institutional Fault Lines” 2009 Commonwealth Journal 
of Local Governance 9; Botha  “Local Government Institutional Arrangements: A Historical Perspective 
with Specific Reference to the Major Cities in South Africa” in Reddy Perspectives on Local Government 
Management and Development in Africa (1995) 8. 

156 Section 151(1) of the Constitution. 
157 Section 152(1)(a) of the Constitution. 
158 Section 152(1)(b) of the Constitution.
159 Section 152(1)(c) of the Constitution.
160 Section 152(1)(d) of the Constitution.
161 Section 152(1)(e) of the Constitution.
162 De Visser 2009 Commonwealth Journal of Local Governance 9.
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affords municipalities the central responsibility of working with local communities to find 
innovative and sustainable ways to meet their basic needs and to improve the wellbeing of such 
communities.163 The ability of local government to work with the waste-picking sector in order 
to improve the wellbeing of waste pickers is not excluded from this mandate. In fact, forming 
a working relationship between municipalities and waste pickers speaks to the need to find 
innovative and sustainable ways to meet the basic needs of local communities. Furthermore, 
there is no sphere that could impede local government from exercising its authority in relation 
to the inclusion of waste pickers in its plans. In terms of the Constitution, the powers of local 
government include the right to make and administer by-laws for the effective administration of 
matters assigned to municipalities.164 Section 156 of the Constitution states that municipalities 
have the executive authority in respect of matters of local government, and have a right to 
administer in regard to matters listed in Schedules 4B and 5B of the Constitution.165 Therefore, 
nothing precludes a local government from developing and implementing by-laws, policies, 
strategies and programmes that embrace the efforts of waste pickers in pollution and waste 
management in local communities. 
The autonomous sphere of local government also means that the local government can generate 
revenue and use its resources sustainably to develop local communities. The Municipal Systems 
Act encourages local governments to plan in a developmentally oriented manner.166 Its planning 
must strive to achieve the objectives of local government as enshrined in the Constitution.167 
As discussed above, LED is one way through which developmental local government can 
generate income and improve local communities’ livelihoods. Through LED, municipalities 
can effectively pursue the objectives of local government, especially the promotion of economic 
and social development, and encourage the involvement of communities and local organisations 
in matters of local government. Local government can effectively promote a safe and healthy 
environment as well as social and economic development with the assistance of waste pickers.168  

4 2 2 Promotion of Social and Economic Development

Local government finds itself in a tricky position because it aims to balance social and 
economic challenges inherited from the pre-democratic government with the protection of 
the environment for current and future generations.169 Balancing these challenges speaks to 
the country’s commitment to sustainable development.170 Economic and social development 
is essential to the wellbeing of humankind.171 The Declaration on the Right to Development, 
for instance, has stressed that the development of human beings heavily depends on the 
implementation, protection, and promotion of economic, social, and cultural rights, amongst 
others.172 Like the Declaration on the Right to Development, the Constitution provides that 

163 White Paper on Local Government section B <https://www.cogta.gov.za/cgta_2016/wp-content /
uploads/2016/06/whitepaper-on-loca-gov.pdf> accessed 02-12-2019. 

164 Section 156(2) of the Constitution. 
165 Fuo “The Courts and Local Governments” in Fessha and Kossler (eds) Federalism and the Courts in Africa 

(2020) 105. 
166 Municipal Systems Act s 23(1) . 
167 Municipal Systems Act s 23(1)(a). 
168 Section 152(1)(c) and (d) of the Constitution. 
169 Department of Environmental Affairs (2012) NWMS 10 https://www.gov.za/sites/default/files/gcis 

document/201912/42879gon1561.pdf (accessed 06-12-2019).
170 Department of Environmental Affairs (2012) NWMS 10. 
171 Fuel Retailers Association of Southern Africa v Director-General: Environmental Management, Department 

of Agriculture, Conservation and Environment, Mpumalanga Province 2007 6 SA 4 (CC) para 44.
172 United Nations Declaration on the Right to Development (1986). 
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local government is responsible for promoting economic and social development.173 In terms 
of this mandate, municipalities must provide special economic services or assist other agencies 
with the provision of such services.174 Therefore, although the local government is not mandated 
to create jobs, the municipality has an influence on local economies and can encourage the 
involvement of local communities in it.175  
Given the mandate to create an environment conducive to social and economic development in 
local communities, the traditional functions of local government can incorporate best practice 
on the inclusion of waste pickers in local economies.176 For instance, municipalities might look 
into ways of incorporating waste pickers into municipalities’ solid waste management systems. 
Municipalities could pay waste pickers for the collection and sorting of waste. In addition, 
municipalities could provide the infrastructure to enable the collection and sorting of waste.177 

4 2 3 The Protection of the Environment 

At the core of developmental local government is the health and wellbeing of local communities, 
which includes those of informal waste pickers.178 It is noted with concern that human beings 
have generally been the cause of environmental degradation.179 Overpopulation, deforestation, 
burning fossil fuels, and pollution have all been caused by human beings.180 Nevertheless, 
policymakers note the importance of environmental management in adequately meeting basic 
human needs, combating poverty and ill-health, and making a general contribution towards 
socio-economic development, as being at the forefront of international, regional and national 
instruments.181 In this context, ensuring the protection of the environment for current and future 
generations is a legal mandate conferred on all spheres of government by the Constitution.182 
This mandate emanates from section 24, read together with sections 7(2) and 8(1) of the 
Constitution. The constitutional environmental right is people-centred and is primarily aimed 

173 Section 152(1)(c) of the Constitution; and Whiate Paper on Local Government section B para 2.3.2 <https://
www.cogta.gov.za/cgta_2016/wp-content/uploads/2016/06/whitepaper-on-loca-gov.pdf> (accessed 02-12-
2019). 

174 White Paper on Local Government section B para 2.3.2. 
175 Section 152 (1)(e) of the Constitution; also see Humby “Local Economic Development and the Pursuit of a 

Green Economy” in Du Plessis (ed) Environmental Law and Local Government in South Africa (2015) 206.  
176 Humby “Local Economic Development and the Pursuit of a Green Economy” (2015) 206.
177 See Chen “The South African Informal Sector in International Comparative Perspective: Theories, Data 

and Policies” in Fourie The South African Informal Sector: Creating Jobs, Reducing Poverty (2018); Dias 
“Integrating Informal Workers into Selective Waste Collection: The Case of Belo Horizonte, Brazil” (2011) 
https://www.wiego.org/sites/default/files/publications/files /Dias_WIEGO_PB4.pdf (accessed 02-05-2020); 
Dias, “Recycling in Belo Horizonte, Brazil-An Overview of Inclusive Programming” (2011) https://www.
wiego.org/sites/default/files/publications /files/Dias_WIEGOPB3 .pdf (accessed 02-05-2020); Dias “Waste 
Pickers and Cities” 2016 Environment and Urbanization 379–382.

178 May “Environmental Health and Municipal Public Health Services” in Du Plessis (ed) Environmental Law 
and Local Government in South Africa (2015) 481.

179 See generally Kotzé “Rethinking Global Environmental Law and Governance in the Anthropocene” 
(2014) Journal of Energy and Natural Resources Law; Kotzé “Human Rights and the Environment in 
the Anthropocene” (2014) The Anthropocene Review. The author argues that the world has reached the 
Anthropocentric era where human beings are having a devastating and overwhelming effect on earth systems. 

180 Manisalidis, Stavropoulou, Stavropoulos and Bezirtzoglou “Environmental and Health Impacts of
 Air Pollution: A Review” 2020 Journal Frontier in Public Health 2 and Global Forest Watch “Venezuela 

People and Forests Suffer as Gold Mining Advances” (2021) https://bit.ly/311POjQ (accessed 26-10-2021).
181 Fuo “The Transformative Potential of the Constitutional Environmental Right Overlooked in Grootboom” 

2013 Obiter 85.
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Africa (2015) 409.



Ngcobo           Waste Pickers and the Informal Economy

35

at human beings, their health and wellbeing.183 The section requires the government to take 
reasonable legislative and other measures to realise the right to an environment that is not 
harmful to one’s wellbeing.184 
Section 24 is a substantive right enshrined in the Bill of Rights. This right is echoed in section 
152(1)(d) of the Constitution as an object of local government. Accordingly, it is a legal mandate 
of local government to promote a healthy and safe environment. This article advances the 
argument that waste pickers contribute to the performance of this duty. Furthermore, schedules 
4B and 5B of the Constitution outline functions mandated to local government, which include 
stormwater systems, water and sanitation services, wastewater and sewage disposal systems, 
and a function relevant to this article; refuse removal, refuse dumps, and solid waste disposal. 
While section 24 creates a general duty that must be fulfilled by all spheres of government, 
section 152(1)(d) places a more onerous duty on local government to fulfil this right. It can be 
argued that, although worded differently, nowhere else in the Constitution is section 24 repeated 
other than in section 152(1)(d). The implication of this is that local government must use its 
financial and administrative resources to create a safe and healthy environment.185  

4 3 A Review of Municipal By‑laws and Policies in the City of Johannesburg and    
 the City of Cape Town

This section of the article assesses the rights of waste pickers against the waste management 
policies and by-laws in the City of Johannesburg and the City of Cape Town. While the City of 
Johannesburg and the City of Cape Town produce large amounts of waste, they also have the 
highest percentage of people who sort out waste for recycling purposes.186 The Cities also have 
the highest number of households that separate waste to support waste pickers, with 3.7 per cent 
in the City of Johannesburg and 2.1 per cent in the City of Cape Town.187 

4 3 1  City of Johannesburg Metropolitan Municipality 

4 3 1 1 City of Johannesburg Waste Management By‑laws (2013)

The principles and objectives of the Waste Management Bylaw of the City of Johannesburg do 
not align with the dictates of the Constitution. For instance, the need for local government to 
promote economic or social development is not mentioned in the principles or objectives of this 
by-law. The principles of this by-law state that collecting, transporting, treating, disposing, and 
recycling the waste in the City must be in accordance with the waste management hierarchy 
established in the White Paper on Environmental Management.188 The main objective of this 
by-law is to ensure that waste is avoided. Where avoidance is impossible, it is to be minimised, 
re-used, recycled, and disposed of in an environmentally sound manner.189 Thus, while these 
principles and objectives mirror some parts of the White Paper on Environmental Management, 
they fail to align with the constitutional objects of local government, including promoting social 
and economic development and encouraging the involvement of community organisations in 

183 Fuo 2013 Obiter 85–86; also see Geduld, “An Environmental Justice Perspective on the Role of Local 
Government in Realising the Right to Sanitation” (LLM dissertation, North-West University 2014) 23. 

184 Section 24(b) of the Constitution. 
185 Section 152(2) of the Constitution. 
186 Figure 12.3 Statistics South Africa (Stats SA) General Household Survey (2018) http://www.statssa.gov.za/

publications/P0318/P03182019.pdf (accessed 08-03-2021).  
187 Stats SA General Household Survey (2018). 
188 Section 2(1)(b) of the City of Johannesburg Metropolitan Municipality Waste Management Bylaws (City of 

Johannesburg Waste Management Bylaws). 
189 Section 3(1)(a) of the City of Johannesburg Waste Management Bylaws.
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the matters of local government.  
Furthermore, the City of Johannesburg Waste Management by-law is not inclusive. The 
by-law excludes waste pickers from providing services to persons and enterprises around the 
City. In terms of section 8 of the by-law, only accredited service providers may contract with 
venue owners and event organisers. No persons may provide a commercial service in waste 
management unless they have obtained accreditation from the municipal council.190 In applying 
for such a permit, persons must submit a written application form and pay a prescribed fee. As 
stated above, most waste pickers have little to no literacy and numeracy skills, which could 
mean that they are not likely to hold the permits demanded by the City/this by-law. Furthermore, 
when considering the application of a potential accredited provider, the council must consider 
the applicant’s compliance with the NEM:WA, the environment, health, and safety records, and 
the National Traffic Act.191 The applicant is not likely to comply with the National Traffic Act 
and NEM:WA, because most waste pickers pull trolleys as opposed to being in possession of a 
vehicle. 

4 3 1 2  City of Johannesburg‑Integrated Waste Management Plan (2011)

Integrated Waste Management Plans are a statutory requirement of the NEM:WA.192 The primary 
objective of integrated Waste Management plans is to integrate and optimise waste management 
services in order to maximise efficiency and improve the lives of all citizens.193 Integration in 
this regard speaks to government departments and other sectors in society working together to 
improve waste management. The overall aim is to strive to minimise environmental impacts 
and financial costs.194 
According to the City of Johannesburg Integrated Waste Management Plan, the biggest 
challenge faced by the City is unprecedented population growth, which leads to the generation 
of more solid waste. For this reason, the waste management systems explored in the City 
of Johannesburg are mostly legal requirements.195 There are five sections in the City of 
Johannesburg which are directly involved in waste management. These sections include the 
Johannesburg Metropolitan Police Department (JMPD). The City mandates and dedicates a 
section of the JMPD to enforce by-laws, including the Waste By-laws.196 Pikitup (Pty) Ltd, a 
utility wholly formed and owned by the City, is tasked to perform all operational duties with 
regard to waste collection and disposal.197 Another sector is environmental health. As part of the 
City’s mandate, environmental health officers undertake waste management duties, including 
ensuring compliance with and the enforcement of the waste by-laws.198 Notably, none of the 
sections listed above integrates the waste picking sector into its operations except for Pikitup.199 
This enterprise facilitates a committee of landfill reclaimers at the various landfills. The 
committee serves as a communication platform for reclaimers and the City of Johannesburg.200 
According to the Integrated Waste Management Plan, the continued existence of the landfill 

190 Section 34 of the City of Johannesburg Waste Management Bylaws.
191 Section 35(2) of the City of Johannesburg Waste Management Bylaws.
192 Section 4(a) of NEM:WA. 
193 City of Johannesburg Integrated Waste Management Plan (2011) i. 
194 City of Johannesburg Integrated Waste Management Plan (2011) i. 
195 City of Johannesburg Integrated Waste Management Plan (2011) v.
196 City of Johannesburg Integrated Waste Management Plan (2011) 24.
197 City of Johannesburg Integrated Waste Management Plan (2011) 25. 
198 City of Johannesburg Integrated Waste Management Plan (2011) 24.
199 City of Johannesburg Integrated Waste Management Plan (2011) 37.
200 City of Johannesburg Integrated Waste Management Plan (2011) 37.
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reclaimers committee can help the City to understand the activities of waste pickers.201

The lack of understanding of the informal waste sector has resulted in numerous challenges 
for the City, including poor data management, the prevalence of unsustainable businesses, 
and increased health and safety issues for waste pickers. According to the Integrated Waste 
Management Plan, there is a need to embrace and engage existing informal recycling sectors in 
order to reduce the challenges identified above. The Integrated Waste Management Plan aims 
to discourage informal waste picking and integrate existing reclaimers into formal recycling 
programmes. Accordingly, the aim of the Integrated Waste Management Plan to discourage 
informality violates the rights of waste pickers to freely choose their trade. 

4 3 2  City of Cape Town 

4 3 2 1 City of Cape Town Integrated Waste Management Bylaw, 2009 

The object of the City of Cape Town Integrated Waste Management Bylaw, 2009 (Waste 
Management Bylaw, 2009) is to regulate the avoidance, generation, cleaning, disposal, and 
collection of waste.202 The City acknowledges its constitutional duty to regulate and control 
waste so as to ensure that people enjoy a safe, healthy, and sustainable environment and ensure 
that the rights of individuals are protected.203 The City wishes to reduce the environmental 
impact of waste to ensure the socio-economic development of the people of Cape Town.204 
It is also important for the City to ensure that its residents, visitors, tourists, businesses and 
organisations are able to access services from legitimate waste management service providers.205 
It can be deduced from the above that the objectives of the Waste Management Bylaw 2009 
align with the dictates of the Constitution in so far as the City acknowledges its constitutional 
duties towards those who live in it and the environment. 
However, the Waste Management By-law 2009 is not inclusive. The by-law excludes waste 
pickers from providing services to persons and enterprises around the City. In terms of section 
6(3) any person who is directly or indirectly involved with organising or managing a sport, 
cultural, entertainment or religious event must contract with an accredited waste management 
service provider for the collection and disposal of waste generated at the event. Service providers 
must be accredited by the City in order for them to be recognised as legitimate providers. 
Accredited service providers must honour national, provincial, and local legislation and comply 
with standards and codes of practices that regulate the environment, waste management, 
vehicle and road traffic, and labour.206 The latter legislation, standards and codes of practice 
often present challenges for a waste picker who might wish to be accredited by the City. For 
instance, the NEM:WA suggests that solid waste must be transported from one place to the 
other in a vehicle.207 

4 3 2 2 City of Cape Town Third Generation Integrated Waste Management Plan   
  (year unknown)

The Integrated Waste Management Plan is a strategic document on waste management in the 

201 City of Johannesburg Integrated Waste Management Plan (2011) 37.
202 Preamble City of Cape Town Integrated Waste Management Bylaw, 2009.
203 Preamble Waste Management Bylaw, 2009.
204 Preamble Waste Management Bylaw, 2009.
205 Preamble Waste Management Bylaw, 2009.
206 Section 4(a) of the Policy for the Accreditation of Service Providers of Waste Management Services in Cape 

Town. 
207 Section 25(2) and (3) of NEM:WA. 



Speculum Juris Volume 36 Issue 1 of 2022

38

City of Cape Town.208 The plan has been developed and implemented as a Municipal Systems 
Act Section 78 Assessment of Alternative Service Delivery Mechanism.209 Its objectives include 
delivering on projects such as converting waste to energy, landfill gas harvesting, developing 
composting plants, separation at source, and waste characterisation studies.210 Other objectives 
include developing new landfill sites and upgrading existing ones as well as placing more 
effort into providing basic waste management services to local communities.211 Apart from the 
need for local government to provide services to local communities in a sustainable manner, 
the objectives of the Integrated Waste Management Plan do not align with the objectives 
of local government enshrined in the Constitution. It is visible throughout the plan that the 
development and upgrading of landfills is an overarching objective of the City. Where sites 
cannot be developed or repaired, the City aims to use various diversion mechanisms to prevent 
waste from reaching these landfill sites.212 Mechanisms include the crushing and re-use of 
builder’s rubble, and diverting glass, paper, cardboard, certain plastics, and metal cans from 
landfills. Interestingly, waste diversion is a critical part of a waste picker’s daily activities.213 
Nevertheless, the City fails to recognise the importance of integrating waste pickers into 
the waste management strategies and systems of the City. Moreover, other than providing a 
definition of waste pickers,214 the Integrated Waste Management Plan does not expressly or 
tacitly state how the City will integrate the informal economy, specifically the waste-picking 
sector, into the waste management systems in Cape Town.  

5 CONCLUSION 

This article has sought to investigate how the current legal and policy framework on solid 
waste management at the local government level can adopt a constitutional law perspective 
to the inclusion of the waste-picking sector as a valid role player in environmental protection 
and the growth of the informal economy. The waste-picking sector is a mainstay of LED. This 
means that under LED, municipalities and the waste-picking sector forge a working relationship 
and find creative and innovative ways to provide sustainable services in local communities. 
Therefore, a constitutional law perspective can still be adopted in order to create a harmonious 
relationship between local government and the waste-picking sector under LED. This is 
particularly necessary as waste picking is the most vulnerable sector of the informal economy.  
The current legal and policy framework of the City of Johannesburg Metropolitan Municipality 
and the City of Cape Town Metropolitan Municipality (like many municipalities in South 
Africa) isolates waste pickers from strategies and systems for waste management in the local 
government sphere. Therefore, an appropriate response would be to include waste pickers 
in the local government’s legal and policy framework. This framework should exhibit a 
deeper understanding of the intricacies of the waste-picking sector. One way to achieve the 
integration of waste pickers would be to understand how waste-picking activities fit into the 
waste management hierarchy. This is because while the hierarchy promotes integrated pollution 
control and waste management practices, it neglects to acknowledge the role of waste pickers 
in these practices. 
Finally, waste pickers are entitled to some of the rights in the Constitution, as discussed in 

208 City of Cape Town Third Generation Integrated Waste Management Plan (year unknown) 12.
209 City of Cape Town Third Generation Integrated Waste Management Plan (year unknown) 12.
210 City of Cape Town Third Generation Integrated Waste Management Plan (year unknown) 3.
211 City of Cape Town Third Generation Integrated Waste Management Plan (year unknown) 3.
212 City of Cape Town Third Generation Integrated Waste Management Plan (year unknown) 53.
213 City of Cape Town Third Generation Integrated Waste Management Plan (year unknown) 53.
214 City of Cape Town Third Generation Integrated Waste Management Plan (year unknown) 10.
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this article. These rights are supported by the democratic values of the Constitution, including 
human dignity, equality, and freedom.215 All the spheres of government are required by the 
Constitution to give effect to the values and principles of the Constitution as well as to respect, 
protect, promote and fulfil the rights in the Bill of Rights. Furthermore, the powers, functions, 
and duties of local government with regard to waste pickers are derived and limited by the 
Constitution. As such, the current local government policy and legal framework need to align 
with the prescripts of the Constitution as they relate to the waste picking sector. Consequently, the 
waste management policies and by-laws of the City of Johannesburg Metropolitan Municipality 
and the City of Cape Town needed to reflect the values, principles, the Bill of Rights, the 
objectives of local government, and other provisions of the Constitution. This article has found 
that these instruments accessed in both Cities fall short of reflecting the values, the principles, 
and other provisions of the Constitution. The article has also found that several objectives and 
provisions of these policies and by-laws do not conform to the dictates of the Constitution. 

215 See s 1(a) of the Consitution.


